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contisue to deposit future roent regulurly"in Court and any failurein

this regard shall entail tkeir eviction evaa befcre tix months from
today."”

—— e Petltiou dismlissed,
1985 PSC 342
[Supreme Court of South Africa]
Present ; Willlamson J.

AHMADIYYA ANJUMAN-A-ISLAM LAHORB (5A)
and another

versus
THE MUSLIM JUDICIAL CQUNCIL and others

Csis No,.10058 of 1902 dlcided on 20th November, 1983.

(x) Abmadis (Labori) : .

e——Held | Ahmadis are Muslims, (Para 67, €8, 83)

(b) Ahmadis :

———Mirze Ghulam Ahmad—Founder of Abmedis sect of Muslim—

Held - Mirz Gbulam Ahmad was Wali” or “Mujadid’” and net ths prephet.
(Pars. 17)

10) Ahmadis (Labori)

——Muslim Mosque—Admittaace of—Ratitlement of— Abmadis (Lakori)

—Held s Ahmadis (Lahori) are entitled to admittance to Muslim mosque
held under desd of Transfer dated 11-2-1381, (Para. 33)

(&) Aumadias (Lakerl)

——Muslim semetry—Burial—Right of—Abmadi (Lahori)—Held 1
Abhmadi (Lahori) has right of burial ia Muslim eemstry as another Muslims

bave. (Paxs. §3)
: /
L¢) Ahmedis {Lakerl) »

——Muslime—Right of propogation againit Abmadis—Muslims restzained
from disscmirating, Publishing or otherwiso Propagsting false, harmful
malicious und dcfamatory maiter of and soncerning members  of the
Almadiyya Apjuman Askati Islam Labore South to wit, that such meme
bers are non-Muslims disbelievers ‘Kafir, apostates, - murtads. ‘that
they sre non-beleivers, , ’ (Para. 33

() Akrasdis :
——Fouxrdsr of Ahmadis Sect—Claims of—Stated i—

(1) He deoied reaciving wahy nubuwwat (Prophsthood) and affirmed
receiving waky wilayat (sxinthood).

(i!) He denicd the uee of prophet (nadl) in its technloal semie and
nfirmed the use of the term in its literal sense.

(tif) Ha denied that the term muhaddas could bs applied to bim in its

literal ccare und afirmed that he was 2 muhaddas in the technloal
gensc.
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(iv) He Canied Beaiog an actusl or real propbet snd afirmed beings’
mctzphorioal propbat. ' '

(g Sunreme Court of Sonth Africa

= —Juisdiction of —Dispute baforc Court whether Abmadii are muilims
or not — Contention that decision as to Ahmadis are mustims is & writ in-
volve determination of a nsumber ef dectrinal and religious questions
which &re purely ecolasiastical in nsture and in appropriate for a Sscular
Court to attempt to resolve such question—Repellad—Held : Courts of
Ssuth Africa never Jacked courage te dea) with desirinal dispute where

somo has been mecessary wor have they shirked an obligation to do 5o
when "zced therewith, . , (Para. §)

(d) Scpreoms Court Rules Act (South Afriea) ,

— =8 191 a) ¢ili)—Supremes Court-—Jurisdiction of—Daseclaratery order
—Question whether Ahmadis are Musiims er not—Held : Resclution of
tho quastion whethsr Ahkmadise are Muslims or mot wsy well bs more
fairly znd dispassionately déecided by a secular Court such as this tham.
by seme other tribunal composed of theologians. o (Pard. 8)

Long v. Bishop of Gape Tawn, 4 Searle 162 ; Jan. & others v, lonall and .
others 1866(5) Searls 102, ; Hessen and others v. Daout, 6 SC 372 ; Behar+’
dien . Inttiigh, 8 CTR 4L ; Du Toit and ethers v. Domingo, 7 CTR 134 ;
Doble and others v. Salle and others, 1990(7) SC 532 ; Sslle v. Connelly and.
othars, 1908 ENC 97 ; Omar Raffie and others v. Behardien Jeppie and
another, 1891(6) EDL 169 ; Jamile and etkers v. African Cengregational
Church. 1971(3) SA 836(d) at 340(B) iad Allen & others Nnov. Gibbs and
others, 1977(3) SA 212 SBCLD); Innes CJ in Siffmam v, Kriel 1909 TS
838 ; Shenker Bros. v. Baster, 1952(3) SA 655 AD Greenberg JA 670(G);
Nurasiakaik v, Farakkal (1921) 45 Indian Law Repotts Madras 986 ; Mus-
lirms ond dno v. Marrikan, Case No, $31/1925) ; Hakim Khalll Ahmad and
ataer: v. Malik Israfil and Orders 1917 Vol 37 Indian Casas (Patna High
Ceurt) P. 302 Sir Edward Chamier CJ and.Ros J. 302/1917 Ind. ; Airyashe
Kcrashi v. Hisnatullah Koreshl 972 ; Vol XXIV All Pakiitan Legal Divi-
sions Kar. P. 653. Imdudally H Agha J. Queen Empress v, Remazan and
others (1885) ILR 7 All 461 A1a Ullahv. Asztm Ullah (1889) 12 ILR 694
Maliic Ahmad v. I3rafil 1917 1ad. AIR (1935) All. 68 ; Mulla onthe Frinci-
“ples of the Muhammedan Law (Pak Bd. 222/1980) aud Fysse, Oullines of
Muhcmmadan Law pp 319 ; In re Consistory of the Duich Reformed Church,
Cape Town (1897) 13 SC 5, 9-10 and also Honore The South African Lew of
Tyusr (20d ed) PP 36-37 ; Noardien v. Moslem Cemetery Board 1965(3)
Sr 174 (G Levy v. Moltke 1934 BDL 296, 324 ; SA Associated News.
papsir fid. and gnother v. Entata Pslser 1975(4) 8A 787 (AD) ; Knupfar
v, Lendon Bxpress Newspapar Lid, (1944). 1 Al BR 494 (HC) 497 8 ; Lavy

v. Ven Molike 1934 EDL. 296, 315, and also Gatley on Libel & sm,m
(6th 2d) P. 141, Noto 30. ref. : ) /

D ts of hearing : 20th Nevember, 1985,

JUDGMENT |

~ Walllamson, J.—Oripinslly two pleintiffs sued in this astion, They
were, as frst plaiatiff the Abmadiyya Anjuman.lslam Lahore (SA). a dal-
urtary associstion of Muslims coustituted in terms of & written comtitn.
“tien whote mambare are commonly known and referred to a3 Abmadis and
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tecoud plaintiff one Ismail Peck. Ismail peck is a member of the first
rlaintiff association and sued im his individual capacity as wgl/l,h in his
capacity 23 8 member of such asseolation, :

2. ‘Che defendunts urc, frstly, the Muslim Judieial Ceuncil (Cape)
described as a volumlary association of cartaia Shelks, Immams aad the-
ologians | seceadly, the trustees of a nmtosque situated at the cerner of
Loeg and Dorp Strects, Caps Tows, to which I shall tefer as the mesque

and; thirdly, the trustees of the Malay pertion of the vygekraal Gemstery,
Atklene, Cape, .

3. Brisflly stated the plaintiffs® eauge of astion: is that there are
‘ertain fundamental dootrines and principles upon whioh Islam is foun-
{zd ; that the plaintiffy acoepi thess fundamental - dootrines sad prisaiples
i1d are Muslims ; that all mosques are dedioated to Allah and every.
duslim, irrespective of nect or movemsat, has the right of admittanss to
“uy twolque no matter whero it is situsted for the purpose of prayer -and
sther religious fuactions and that the first defendant publhhu{ sartain
ralie and defamatory matter of.and Concerming the plaintiffs, to wit, that
1l Abmadis are non-Muslim: and are apostates and disbelievers and s
such should be denied admittaace to al) raosques and also sheuld be-den-
izd the right to bury thelr dead in aay Muslim cemetery, ..

4, As aguinst the sesond defendant the pleintiffs allege that it wrong-
l:lly refased, despite requents, to conseds tho right of mombers of the
first pleintiff and the right of second plaintiff to admittases to the mes-
gse,  This, they said, was contrary to certaln conditiens contained in

P4

an ennexure to a deed of transfer passed on 11 Fobruary 1881,

5. As against the third defeadant the plaintitls alleze] that it ')cfuml
tc recognise the right of msmbers of the first plaintiff to have their dead
buried in the Malay portion of the Vygskraal Cemotery, This cematory is
keld in terms of & deed of grant dated 18 Desamber 1908. This refusal,
scitisalleged, is contraryto the express terms of this deed of grant.

6. The plaintiffs, on ths ab@vc-(tu&ed facts, claim'id o

(a) Against all three defendantsan order declarin that members of
the first plaintiff and sscoad plaintiff ‘are. Muslims and as sueh
ars entitied to all rights and previleges as pertain to Muslims,

(b; Against the first defendant as order interdieting it frem dis-
}emiokting, publishing or otherwise propagating the defamatery -
matter complained abouy, i

(¢} Against second defendant an order deelaring that members of
the first plaintiff and the seccond ‘plaintiff are entitled te admitt.
*Dce Lo the moique and againat the third defsndant am order
declaring that members of the first plaintif and sesond plaintiff
are enlitied 1o the same rights of burial in the comstory as pertaia
to all Muslims, :

7. At auw earlier stage in the procesdisgs defendants excepled to first
Plaintifl’s claim sguinst them on the sround that first plaintifi had mo
locus 1tandl to bring such clajpes, The cxesption was wpheld and the par-
ticuiars of ¢laim, in 50 far as they related to the frat plaintiff, were set
ssice. Thereupon tRe action was continued by second plaiatiff ealy, '
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3 .

3. Also at an earlier stage defendants gave noties of their Iatentien
to ¥pply at the hearing of tho trial for the "determination.in limine, separa-
tely {rom the merits of ths action aad ia terms of Rals of Court 33(4). of
certsin logal issusi and for tas stay of all proceedings in the aetion wumil
such iszusi had "been disposed of. One of the questions ralied was for-
myatad thos ‘ L

e Whether or not the CGeurt should decline te entertain om its
merits the dispute a3 to whether Abhmadis aro Muslims er mot...”

Acc.idingly when (he matter was originally set down for hearing mo evi-
den:z was led. It was confized to legal argument on the questions raised.
Judsmant was dslivared on 24 July 1985 by Berman J. In his judgment the
learuxd Judge said ns follows ; , .

“Fouck seeks against all threo defendants & declaratory ordsr that he
it o Muslim and thus entitled to the rights and privileges pertain-
ivg te Muslims., He founds his right to claim this relief upop the
provision of sectien 15(1) (2)(//l) of the Supreme Court Act No. 59/
125§ which empowers the Court, ia ity discretion, to eaquire iste
and dstermine at the instanes of any intcrested persoa any existieg,
fatura or coatingent right or obligation, not-withstanding that sush
rerien Sangot elnim any reliel eonsequential upen the determination.
fowns Mo Muhamed's sontention that this Court should not eatertain
Feck’s spplication for such an order because it imvolves'a decision as
to whetner or not Ahmadis are Muslims, a declsion which will invelve
detcrmination of a number of doetrinal and religious questions
which nre pursly ecclesisstical ia nature aad'it is {mapropriate for a
wvsiler Court to alisrupt to resolve those question, sad further, that
1he reliof ssught by Peck is of an academio nature and. not dona fide
With regard to the exersise or ether wise of the Court’s discretion in
favour of Pack Mr. Mubhamed invited the Court te take iste acsunmt
the undetirability of a secular tribunal cenesrning iteelf with matters
af spirituel faith to the inordiaste length of a trial ou this aspect of
56 matler, and to the difieuli and complicated naturs of the destrin-
1l questione involved. Imdeed, hs ralisd the questien prelimimary
+v¢n to that of whether or not the Court should exerciss Its diserction
' in favour of Peck as to whother & declarator can ever be granted where
the cleimant therefor can obtrin conssquential relief, for example, an
order dirceting that he be permitted te pray in the mosque,”
I am farthermore not persuaded by Mr Mubamed  that this Court
sbuold exercite its discretion sgainst the grant of & deelsratory order
suah ae the oms sought as & preliminary matter s0 as to aveid embar-
iloz on the treachereus waters of religions disputes. Our Courts have
tever lacked the oourage to desl with dooctriosl disputes whers this
Lias besn neceseary, nor have they shirked an obligation to do'se when
feced therewith. . Mercover, to the submission that it is undesirable
teat this Court be required to decide a matter involving s determina-
tivs of « number of dootrinal and religious questioas, purely eoclesia-
ttienl ir nature, the short ans wer is that most litigation, if not afl litis
g o iz underirable. Opce the matter raised by a citizen (lu this
P e, Peok) is one whioh he ts entitled to Jay befors this Ceurt for
¢ o, e inwne which this Court is competent to deal with,
fesws o3 theteby catged is Or are within this Court's jurisdic-
i, mere diclates of cosvenisnce or joconveniemce, desirability og

oo S O
ESI
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undesiradility camnot disentitlo him to & hearing and 8 decision. Aund
further, the discretion vested in the Court in terms of ssction 19(1)
(#)(H0) of Act 59/1959 should net be cxereised against a claimaat for
r decisratory order on the ground that the jssus to bs desided on v
a theologieal rather thas a sspular onme. Indead it appesars te me that
the rerolution of the question whether Ahmadis are Muslims or not
may well be mare fairly and dispsssionately decided by & sscular
Court such as this than by some other tribunal oomposed of theelog-
{ans. Certainly when regerd is had te the coasidernble namber of ex-
peris to be called and the somiiderable volume eof testimeny to be
given by them, this Court may well be the most suitable forum to
deal with them and with thelr evidence'’

~he Coust cseordingly answered the question in favour of the plaintiff and
{ye mutter then proceaded to trial in the ordisary sourse.

6. When the triel in tbis matter eemmenced on 5 November, 1985
1Ar. Desai, on behall of tbe three defendants, informed the Court that’
I:is clieuts no joager wikued to participate in these prozsedings sad that
taey nccordisgly whhbdrew their defcace. In doing so he explained that
o divrespect was intended towards the Court but his clients fels that as
»{uslitns they couid ol is conseisnes submit to the jurisdiction of this
(Gourt, whieh is the ordinary sccular Court of this couatry, to dedidéi-who
is a Muslim. Bs that as it may thero is no deubt that where elvil rights
r16 in istue our Courts have sever refused to bear the matters bsosuse the
yeselation of the disputcs about those rights may also javolve deoisionsas
{5 doctriaal matters of other issuss of a religious er theelogleal mature,
Aslosg ago a3 1862 in the case of Leag v. Bishep of Capé Town 4 Bearle
162 Lerd Kingsdown, in delivering the Judgment of tha Privy Couacil, te-
forred at page 179 to the plaintifi’s sight of ;. ‘ i

o..regorting to / eivil Court fer tha restitutios of clvil rights asd '
\hereby giviag to such Court jurlsdistion te determine questions of an
ccclesinstionl nature essential to thelr desision™.

Thus ia Jan and others v. Ismall and ethsrs, 1866(5) $earle 102, we
iind the Court being called upon te deside upos the rights of appeintment
10 official positians in a mosque, [t is perhaps not out ol placs to mote
‘hat in this case we see two centending groups of Muslims appreaching 8
yeeular Court to decids matters of Muslim law and practics, Indeed
over the ysars tbers. ura mamy instanses O our Courts applyiag
Mubummadan law and Muslim usagss and castems witbout the point
asing taken that it is inappropriate for a ssoular Court to decide matters
[ this pature.  (See id this regatd the artiele in the 1907 Caps Law Jnur-
sal at paga 176 entitled Mubammadas. Law in South Aftica snd alio
‘Jegsen and others v. Daout, 6 SC 372, Behardien v. Intiliah, 6. CTR 41
u Tois and others v. Dominge, TCTR 1343 Dobie and others V. Balle and
others, 1933(7) SC 852§ Salle v, Connelly gnd others, 1908 EDC 97 ; Omer
Kaffic anu others v. Behardien Jappis and anothsr, 1981(6) BDL 169 ; Jamile

 and others v, African Congrevailonal Chureh, 1911(3) SA 836(d). £ 840 (B)

and Allen and oshers Nna v. GIdbs and ethers, 1971(3) SK 212 SECLD), -

16. It is abundantly clear beth frem the pleadiags sud from ths
. svidenice that what seoond plaintiff as a sitizen of this coustry. :is really
uylpg to do is, Buatly, to enforce his elvil rights not to_bodofuud;
secondly, (9 cstablish bis right to attend a meique from whioch he says
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Be is wrengfully depied snuey snd, thirdly, te_establish his right to
burial in a cemetery citablished by grant of the QGeveraor of the Cape.
Ir order to swcceed onm the abeve claims plaintiff has to esiablish that be
is a Muslim axnd tbis is where the claim for a declaration to that effecs
b:comes relevant. It is a claim which “does not exist in vacue, nor is it
one whichjn of merely asademie interest. It is, iz my view, an appropriate
kind of order to grant im the sircumitances of this ease for It is inextricably
Jinked with the other orders which isvolve the civil fights of a elgizen.
Indeed it is the foundation upos which the right to thoss orders reyi.

Court of law therefore bhas ma optiga but to enquire into the'issus as to
wherther or mot second plaintiff is & Mualim and jt would be Tajling in
jts duty to & citizes of this country ware it to decline to- do so. This falls

falrly and tquarely within the principle snunciated by the Privy Counoil

in Long’s case well over a century 2g0, & principle which hag been
scnsistently applied by our courts right up to the preseat day.

.

11. After sxplriniog bis clients’ attitude Mr. Dessi and his 'élionn '

then feft the Court a3d played no further role in the procsedings..

J1 1 turn tben to & consideratien of the merits of second plaintifi’s
claims which were mow advanced oa an usopposed basis. Because

evidence is uncontradicted it does net.fellow that it must be accepted by

; sc;;rt of law. As pointed out by Ismes CJ in Siffmen v. Kriel 1909

“1t does not follow because svidences is uacentradioted that therefors

may be so improbabls as met to diseharge it"”.

it iy trus...... The stery told by the person en whem the onus rests

So te0 in Shenker Bros v. Bester, WSU3) SA 635 AD, Greanberg JA 8t
page 670 (G) observed : . R »

“Similarly, the ciroumstance that evidence i1 wuneontradicted is mo

justification for shutiisg. one's ejes to the faet, if it be a fact, that:

;t is zoo vague and contradiotory to serve 8s preof of the questien is
ssue'’, : ,

o . S
I bave sot been unmindful of these considerations when sssesting the
evidence placed before me. ‘ A

-

As already indicated the prioeipal thrust of second phiatiff's euuse
of action is that Lslam is founded upoan certain fuodamestal doctrices and
principles. Second plaintiff placed before this Court the svidence of ene
Hafiz Sher Muhammad, 2a ASmaéi theologian and miisienary and &
scholar and m psrion learned ia matlers concerning the Muslim faith and
religious practices. 1 am sotisGied tbat e is an expert in this fleld and
asle to spsak with autherity on it. Befors dealing with these matters the

wilpens gave s brief historicxl perspective of . the Ahmadiyys movement,

The movement, in the maio, revolves around the life of its founder, one
Mirza Ghulam Ahmad wbo was born about ths year 1335 in what is mew

* pakistan .and whe dicd in 1908, Durisg the years 1580 to 1884'he wrote.

“Ris first treatise o four volames knowa sas ther Barabia-l-Abmadiya.: - The

evidence was net only _that .ja’ a zevelation God had antrusted to hiwi'h’

_spaecial mission but thathe clalingd to be the Mujaddid . (reformer) of the

\:\h‘- cémfury, - The moveient, itself was samed.in 1900 after the mame of
- s Hely Propht. _This was Decessitated by the requirement: that . Mwslim
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“sects”  wete required to bo identified in a ecnsus which wai held ia 1901.
After the ‘death of Mizza in 1908 the leaderskip. fell to oné Nur-ud-dla who
led the movement until 1914, ‘In that year -ecriain ‘diffcrances -arose
between twe. groups within the movemeat, This cuiminated ina split
within the movemant, Ons group beeame knowa as:the.'Laboris. and the
other group became kmown as the Quadianis.”, It is t0 tho first of thess
groups that second plaintiff belongs. .- After the split ia Mazch 1914 the
‘eadership of the Labori group passed te ons Mubammad Ali whe e ‘
it until 1951 whes Sadr-ud-din assumed the léadership, Ia- 1981° the
nresest leader Dr. Sseed Abmad Xhan assumed offies,” In 1974 .the
comstitution ef Pakisian. was amended asd as 3 result the Abmadis
were declared to be non.Muslims.: Fiaslly, ia April 1934, & presidential
ordinance was promulgated which stipulated sertain penaltiesif.sp Atmadi
called himself a Muslim. “Whatever the pesition may, be aosording te
Pakistani iaw the matter whish fallf to: be - determined™ by " this. Court "in .
sccordance ‘with South . African;law' is whethés plaiatif is satitled to the,
r;‘li;f he _hl; ‘elaimed.. . Thii. brings:.ene, to.the- svidencs - of  Hafiz' Sher
ubsmmadg. T I R .

B

. 13, He dealt in the {ﬂrlfrlu?ﬁi "
“Muslim”. by, examinisg. metisilevsly. the Holy Qurias, tha/Hadith' (L0,
the sayings of the. Holy Prephst Mukammad) snd the:views .of: & ;3umber
of Muslim scholars.  The crux of this aspect of his cvidence was thatthe
religion of Islam could be Summarlsed in the two phrases & .. ...l8 Hlaha
11l Allak™ (there is wo God but' Allab) ‘asd “Muhammsad-ur’rasul, Allab®
(Mubammad is the messenger of {Allab).: By q‘fﬁgﬂu%ﬂ!*}wp".?hﬂp&l '
& persen enters the fellowship of-[slam.:? This is kneown av'thé’Kallaa,

f S AR
at. 'c_outﬁtnm “Islam®™. and

LAt

16, Whils the cardisal aspect'of 1hé'raliglon of Islasi'ls ‘a"Vecl(al of
‘Kalima it is quite -slear that according “te: the ‘teachings e ,t’hi*nolz.
Prophet 3 Muslica is to be recognised by, his practical bshavienr;  Accerds

iog to the Hadith, the Holy Prephet is‘recorded as having saidy.

“Islam is (hat you sheuld worship Allak alens and ‘de not: assoeiste
asyone with Him, kecp.up prayer, glvs to oharity (Zsksat) pecform
the pilgrimage (Hajj) te Mekka and fast during Ramsdasa™ . - -

According to the evideace placed before the Court, and in pmielnlu. the

writiogs of the Hadith, there is no ‘nesd-:te’investigats deeply inte the .

beliefs hald by a person to determine whether he i6 8 - Muslim.  One mesd

“osly look at some aspests of his apparent cendust. If he is sesn. praying
in the mapner ‘of the Muilim piayer, praying im the directien in which

::duimmi«l pra;.y, or if he is heard proelsiming the Kilims, for example, them

¢ is a Muslim, : - CoU T

1S. Moreover, secording . te the sayings of .the Holy  Prephet, as
irecorded in the Hadith, it does mot.lie is ths mouth of one Muslim to’
condemn apether Muslim a3 a kafir or ‘usbelicver, .Indesd rakfir or the
eondsmuntion of a Muslim by anothsr Muslim as a ak/fr is stricily prohid
bited.  This prinesple goes as fsr as te say that if & person’s faith..is- only.

ono percent in extent; it doos not make him :a kafly, Lec:— = W
“#,.....if there are ainsty-sine reasons for consideilng soneons’ x ‘kafln
-and only .ons reason  against: it, the'mifirl and. th’i})’idlo' ishouadly

act tcoording to that one resson ng"lcllt,ll.‘ the kaflr....i.""
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